Contents

VOLUME 1 — COMMENTARY

g (S = TSP iii
(O] 1 (71 o101 (o] £ SRR v
7= g C T T [ YRR 101
Table Of CONTENTS ... ..t e e e e e e e e e e e s eeeeeeas 201
L= L) (SN =T T= T SRR 351
Table Of STATUIES ... e e e e e e eeees 551
Legislation LOCATET .........eeiiiiiiiii e 1351
Table of ABDreviations...........ooiiiii i 1801
[T 1= P UERRTRT 2051
Table of Limitation of @CliONS ........ccoiiiiiiiiiiie e 3001
FOrmation ..o 2—1
Before selecting a structure: issues to consider
OVEIVIBW ...ttt ettt e e e e e ettt e e e e e e e e e bbb e et e e e e e e e e e e nnnnneee s 1.1.100
Understanding the intentions of your client..............cccccoiiiiiiiiiiiiiiineees 1.1.101
Location of activities and future plans ..........coeeeeeeiiiiiiiiiiiiiieeeeeeeeees 1.1.102
TYPES Of ACHVItIES evvvvuiieiiieiiitis e 1.1.103
Likely bDenefiCiaries . .......couuieieiiieieeeee e 1.1.104
Sources Of NFP FEVENUE ....c.ceiiiiiiiiitiiieiee et 1.1.105
A need for several structures — subsidiary entities ...........ccccceeereeieennnnnnn. 1.1.106
Impact of taxing StAtULES. ......uuueueiieiieie e e e e e e e e e e ee e eeeeaenens 1.1.107
Initial briefing checklist for start-up NFPs and their lawyers .................... 1.1.108
Selecting a legal structure: companies limited by guarantee ...........cccccciereereeenne. 1.1.201
OVEBIVIBW ..ttt ettt e et e e et e e et e e et e e e e e e e eanneeennnaaes 1.1.201
Definition and characteriStiCs .........uueuuereeeriieeiie e 1.1.202
Directors, secretary and members, and auditor............cccceeeeevieeeinneeennnn. 1.1.203
LYo 1) (=T =Yoo ] 1T S PUPRRRR 1.1.204
Registration of company limited by guarantee ...........cccccceiiiiiiiiiiiiiiennnes 1.1.205
Advantages and diSadvantages........cceueurererurrumininii e 1.1.206
Community land trusts
(@Y - SRR [1.1.301]
Selecting a legal structure: proprietary limited company
OVEIVIBW ...ttt ettt e e et e ettt e e e e e e e s bbb e e e e e e e e e e e e annnnen e 1.1.401
Subsidiary trading entity .........ooeeeermiii e 1.1.402
(O7o] o1 £=1 (=Y ( (V11 (=T PSSR PPRPPR 1.1.403
Selecting a legal structure: incorporated associations............eveevererereermnnnnnnnnnnnnnns 1.1.501
OVBIVIBW ..t eeee et e ettt e et ee e et e e e e e e e aae e e e e e e e ean e e eaneeeeaneeennnaaes 1.1.501
Definition and characteriStics .........oueuuuriieruiiieiiii e 1.1.502
Management Committee, secretary, members, and auditor..................... 1.1.503
Registration of an incorporated association ..............cceuuvuiiiniieieiiiiiieneees 1.1.504
Advantages and disadvantages........cceeeeuerrrirrinmniii e [1.1.505]
Selecting a legal structure: non-distributing co-operatives
L@ Y=Y 4 - SR [1.1.601]

© 2013 THOMSON REUTERS 151 Update: 1



NOT-FOR-PROFIT BEST PRACTICE MANUAL

Definition and characteriStics .........vveuuuirieruieieee e e
Directors, secretary and members, and auditor.............cccoeiiiiiiieeiiennnee.
Registration of a non-distributing co-operative ............cccvviieiviiiieiineennnn.
Registered OffiCe ...
Advantages and disadvantages..........cuu v

Selecting a legal structure: charitable trusts
OVBIVIBW ..ttt ettt e et e e et e e e e e e e e e e ea e e eaa e e eeaneeennnaae
Definition and characteriStics .........vueuuuirieriieieeiieeeee e
Types of charitable trusts: testamentary ...........ccooviiiiiiiiiis
Types of charitable trusts: inter Vivos ..........ccuo i
Types of charitable trusts: impact of taxing statute..........cc..coeeviiivennneen.
Creation of a charitable trust..........cccuiiiiiiiiiii e

Advantages and disadvantages.........ccuveruiieiiiiiiie e

Further reading ..., [1
Precedents

Company limited by guarantee: constitution

Company limited by guarantee — precedent ............coeevuiiieiiiniiennieeennnn. [1
Incorporated Association Rules

Incorporated Association Rules — Victorian model precedent ................ 1
Non-distributing co-operative rules

Precedent rules — preCedent ..... ... ceeeeeieieieieieeeeeeeeeeeeeee e e e e eeeeeeeeens [1
Public Ancillary Fund

Model trust deed — precedents.........c.veeeieiiiiiiii e [1
PUBLIC ANCILLARY FUND GUIDELINES .........coiiiiiiiiiiee et [1
Private Ancillary Fund

Model trust deed — precedent ..........covireiieiiiiiie s [1
PRIVATE ANCILLARY FUND GUIDELINES 2009 ......ccc.uciiiieiiieiiiieenaens [1

1.1.602
1.1.603
1.1.604
1.1.605
1.1.606

1.1.701
1.1.702
1.1.703
1.1.704
1.1.705
1.1.706
1.1.707

1.1001]

.1.3001]
1.3101]
1.3201]

.1.3301]
.1.3302]

1.3401]
1.3402]

© 2013 THOMSON REUTERS 152 Not-for-Profit Best Practice Manual



CONTENTS

TaXAION ... 5-1
Federal taxation...............cooi s 5-51
Introduction

General iINformMatioN..........uuuuiii e 5.1.101
Taxation of an organisation’s INCOME ...........uuuuuuuiiiiieie e 5.1.102
Self @SSESSMENT .. e 5.1.103
Endorsement by the Australian Taxation OffiCe ..........ccuuvuiiiiiiiiiiiiiiiinnees 5.1.104
Are federal tax concessions eSSential? ............oooevcriiiieeieeeeieinieeeeen 5.1.105
Before applying for federal tax CONCESSIONS ........coeviveiiiiuiiieiieiiiiiiieeeees 5.1.106
Self assessment as income tax exempt
INEFOTUCHION ..ttt e e e e e e e e e as 5.1.201
Community service organisations ............cceuuuuiieeierimiiieee e eeeeenans 5.1.202
CUltural OrganiSAtIONS ... ueeeeeeeeeeeeeeeeeeeeeeieieeeeeeeeeeeeeeeeereerae e 5.1.203
Education organisations .............ccccoooieoiirieieie e 5.1.204
Employment organisations ............ccueuuriiiiiiiiiiiii e 5.1.205
Health organiSationS........ ... ..ue e iiiiriese e e e e e e e e e e e e e e e e e e e e e e e e e eeeeeeeaenees 5.1.206
Religious INSHIUtIONS......coiiiiiiiee e e 5.1.207
Resource development organisSations ...........oeeeeeeeeeeeeeeeiiieiieeeeeeeeeeeeeeeens [5.1.208]
Scientific organisations
1Y { o Yo [T i) o RO PPPPPPRPRN [5.1.209]
Scientific INSHULIONS ...oiivveiiiie e e [5.1.210]
Scientific aSSOCIAtIONS.......cciii it [5.1.211]
Scientific research funds..........ooooiii i [5.1.212]
Sporting OrganiSatioNS .....cceeieeeieeeeeeeeeeeeee e e e ———————— [5.1.213]
Taxable income and mutuality
L@ =Y - R [5.1.301]
Endorsement for income tax exemption
[y igoo [UTox 1) s ISP OPRRRRPPNt 5.1.401
Eligibility and application for endorsement as income tax exempt............ 5.1.402
Registration with the ACNC and charitable purpose ............ccccevvvuiiieeeens 5.1.403
Other income tax exempt DOdIES ........cceevvviiiieeeeiiice e 5.1.404
Unsuccessful charity registration, endorsement applications and loss of
(<Y 0L [ TET=Y o Y=o | SRR 5.1.405
Review and appeal of deCiSIONS .......ceuvuuiiiiiiiiiiiiiie e 5.1.406
Review and revocation of endorsement ............ooooeeiiiiiiiiiiiiiiiiiieeeeees [5.1.407]
Special conditions for endorsement
INO-FOr-PrOfit ...t 5.1.501
Australian Business NUMDEr ...........oooiiiiiiiiiiciii e 5.1.502
“In Australia” test for income tax exemption..........ccccceeeeeieiiiieeeeeeeeevnnnnnn. 5.1.503
Disregarded @amMOUNES .......cceuuruuieeieeeeiir e e e et e e e e e e e e e e e aeees 5.1.504
“In Australia” test for DGR endorsement .........ccooeuiieeeeiniiiineeeiiin e 5.1.505
INSHEUION ettt e e e e e e e e 5.1.506
Deductible gift recipients — an overview
[ (oo [0o3 (1] o IR PP 5.1.601
Eligibility and application for endorsement as a DGR ...........cccovvvveveeeenes 5.1.602
Categories Of DGIR.......ccoiiiiiaeeieeie et ee s 5.1.603
Unsuccessful DGR endorsement applications and loss of endorsement .. [5.1.604
Pursuing multiple PUIPOSES .......uiiiiieiiiiie et 5.1.605
Review and appeal of deCiSIONS .......ceuvuuiiiiiiiiiiiiie e 5.1.606
SPECIAI ISHING +.vvvtiecei e ———————— [5.1.607]
© 2013 THOMSON REUTERS 153 Update: 1



NOT-FOR-PROFIT BEST PRACTICE MANUAL

Review and revocation of DGR endorsement ............coevveirccunrneeeeeeeennnn [5.1.608]
DGR endorsement for whole of organisation

Public benevolent iNSHIULIONS ..........ccoiiieieieie e [5.1.701]

Health promotion Charities ............uvieiiiiiiiiiie e [5.1.702]

Charitable services inStitUtion .............oooeiiiiiiiiiiiiiiie e [5.1.703]

DGR endorsement for the operation of a fund, authority or institution
School/college building funds

L)oo [FTox (o] E PP PRSPPI 5.1.801
Applying for endorsement for a school building fund .............ccooeeriinnnnnnn. 5.1.802
Ways to establish a school building fund.............cccoeeieiiiiiiiiie 5.1.803
GOVEIMING TUIBS ettt e e e e e eeeanas 5.1.804
QuUAlIfying DOAIES ..o 5.1.805
What can a school building fund pay for? General information................ 5.1.806
What can a school building fund pay for? More detail ..............ceceeeenn.. 5.1.807
Meaning of “established and maintained solely”..........c...civiiieeiiiiiiiennnes 5.1.808
What is @ sChool Or COllEGE? ....couvuiiiiiiiiiii e 5.1.809
What is @ building? ......cooiiiiieieeeeee e 5.1.810
What is USE @S @ SChOOI?......cceiiiiiiiiiiiei s [5.1.811
Additional guidance on what is a school building .........ccccoeeieieieieeeeeeee.n. 5.1.812
Deductible gifts to school building funds ............ccoiiiiiiiiiiiiiiiiieeees 5.1.813
Fund adminiStration...........ooiiieeiieiiee e 5.1.814
ANCIIANY FUNAS e 5.1.815
Scholarship funds
INEFOAUCHION ...ttt e e e e e e e e e e e e as 5.1.830
Applying for endorsement for a scholarship fund ...........ccccooeeeieiininnn. 5.1.831
Ways to establish a scholarship fund ..., 5.1.832
Operating the fUNd ..........oooiiiiiii e 5.1.833
Scholarships, bursaries and Prizes ..........cccuuviiiiiiiiiiiiiiieee e 5.1.834
Australian citizens and permanent residents..........cccceeeeeveevviieeeeeeeeevnnnnnn. 5.1.835
OPENNESS TESE.ctuueieeieiite ettt et e e e e e et e e e e e e eea s 5.1.836
Promoting recipients’ eduCation............ccoeieiereeeeeiieeeeeeeeee e 5.1.837
Approved AUSEralian COUISES......uuuuiiiiiiiiiiie et 5.1.838
OVEISEAS ...iiieetiiie ettt e et et e e e e e e e e e e e e e s 5.1.839
Y =Y oY =T [N VPP RPPTIN 5.1.840
Curriculum related iNStrUCHON .......c.uuui i 5.1.841
Excursions and field tripS.........eieeeeieiiiiii e 5.1.842
Predominantly recreational.............coeuuuuieiieiiiiiiiie e 5.1.843
Excursions and field trips — eXamples ........cocoeveeieiiiiiiiiiiieeeieeeeeeeeeeeeeeees 5.1.844
Overseas aid funds
L)oo [FTox (1] E PP PTRURPPRIN 5.1.850
Endorsement process for overseas aid funds ...........cccuvveiiiiiiieiiiiinennnnns 5.1.851
Ways to establish an overseas aid fund..........cccceuiiiiiiiiiiiiiinieeiieeeeies 5.1.852
Specific public fund requUIreMENtS ...........cceeuiiiiiiiiiei e 5.1.853
USE Of TUNGS ...ttt e e e 5.1.854
RECEIPES ettt ettt e eee 5.1.855
APPIOVEA COUNTIIES ..eveeviiieeieeeeeiie e e e ettt e e e e e e e et e e e e e eeb s 5.1.856
Approved organisation status — an OVerVieW............cccceceeeeieneneeeeeeeeeeeene. 5.1.857
Approved organisation status — further detail............cccccceeeieiin. 5.1.858
FUNG NBIMES .ttt e e e e e e as 5.1.859
Harm prevention charities
INEFOTUCHION ..ttt e e e e e e e e e e e e e e e e e e e e eeeeeeeeeeeeeeeanenees [5.1.870]
Applying for endorsement as a harm prevention charity ................c........ [5.1.871]

© 2013 THOMSON REUTERS 154 Not-for-Profit Best Practice Manual



CONTENTS

Ways to establish a harm prevention fund...........ccceeeiiiiiiiiiiinnccceeie, 5.1.872
What is a harm prevention Charity? ...........oiiiiiiiiiiiieee e 5.1.873
FUNG NBIMES .ttt e e e eeeeeeeas 5.1.874
Operating the public fund on the Register of Harm Prevention Charities
(including the public fund management committee) ...........ccccceecieeeens 5.1.875
Provision of statistical and other account data...........cceuvuiiiiiiieiiiiiiiennnees 5.1.876
MINISTEHAl FUIES....ceeeieiiee et 5.1.877
RECEIPES ettt ettt 5.1.878
Removal from the Harm Prevention Register..................ccccooii 5.1.879
Environmental organisations
[T igoTo [FTox (o] o EO PRSPPI 5.1.890
Applying for entry on the REO and for DGR endorsement...................... 5.1.891
Ways to establish an environmental organisation..........c.cccceeveeeeeeeeeeeennn. 5.1.892
Specific  requirements, including public fund requirements for
environmental organisations and fuNdS.............ueeeiiiiiiinnieeee e, 5.1.893
What is meant by the natural environment? ..........cccooviiiiiiiiinniiiiiein. 5.1.894
NamMe Of fUND ...t e eees 5.1.895
Operating the public fund on the REO (including the public fund
management COMMIEE) ......uuiieieiriiie e ee et e e e e e e e e e 5.1.896
Provision of statistical and other account data ............cccoevieiiiiieeeenennnnn. 5.1.897
MINISEEMAL FUIES....eeeeeeee et e e e e e e 5.1.898
RECEIPES ...ttt e e e e e e e e e e e e e e e e e e e e e e e e e e e e e eernerernrnnn 5.1.899
Removal from the Register of Environmental Organisations.................... 5.1.900
Cultural organisations
Cultural OrganiSAtIONS .....ceeeeeeeeeeeeee e e e ettt 5.1.910
Applying for entry onto the ROCO and for DGR endorsement................. [5.1.911
Ways to establish a cultural organisation............cccceeevieiieeiiiinneeeeeeiin, 5.1.912
SPECIfiC reqUIFEMENTS ....ceeiieii et 5.1.913
FUND NBMES ..ottt e e e e e eees 5.1.914
Operating the public fund on the ROCO .........ueueueiiiiiiiiiiieieieieeeeeeeeeeenn 5.1.915
Provision of statistical information.............ccceoeiiiiiiiiiiiiii e 5.1.916
Notification of ChANGES ......uuuueiiiiieie e 5.1.917
RECEIPES ettt ettt e eee 5.1.918
Review and removal from the Register of Cultural Organisations ............ 5.1.919
Ancillary funds
General iINformMatioN.........cuuueii i 5.1.951
Private ancillary fuNS ........couueioiiiiii e 5.1.952
Public ancillary fUNAS ..........eueeeiiiiirrere e e e eeeeeeeees 5.1.953
Public funds
[ oo [FTox 1T ] E PP PP PPPPTTPPRPPRI 5.1.1001
Overview of public fund requIremMents ..........coeeeeeevniiiiiieeiiiie e, 5.1.1002
Objects of the fUN......c.uueiiiiie e 5.1.1003
Gifts to the fund must be kept separate .........ccceeeveevvieieeeeeiiiiiieeeeeeeene, 5.1.1004
Receipts must be issued in the name of the fund .............cooooiiiiiiiiis 5.1.1005
Public must be invited to contribute to the fund and must in fact
(oo 01141 o 11 (TP PPRTRN 5.1.1006
Fund must operate on a not-for-profit basis............ccccciiiiiiiiiiiiiinnees 5.1.1007
Operated iN AUSHFAlIA........ceeeereeeiee e e e e 5.1.1008
Public responsibility requirement .............oooieiiiiiiiiiiiii e 5.1.1009
{74 T T [T T U o SR 5.1.1010
ATO is to be notified of any changes to the fund’s founding documents. [5.1.1011

Gift funds
(@Y V1= [5.1.1101]

© 2013 THOMSON REUTERS 155 Update: 1




NOT-FOR-PROFIT BEST PRACTICE MANUAL

Deductible gifts and deductible contributions

INEFOAUCHION ..ttt e e e [5.1.1201]
DEAUCHDIE GIftS ..eeeeeereieieieieii e e e e e e e e e e e e e e e e [5.1.1202]
Deductible CONtrDULIONS.......ccceeeriiiiieeee e e e ceccieree e e e e e e e [5.1.1203]

Goods and services tax (GST), Australian Business Number (ABN) and
Pay-as-you-go (PAYG)

INEFOUCHION .ttt e e e e e e e e e e e e e e e e e e e eeeeeeeeeeeenenenens [5.1.1301]
Obtaining an ABN .....ccciceiiiieeieeee e e e e e et e e e e e e e e e e s reeraeeeeeennnnns [5.1.1302]
1S SRS [5.1.1303]
Pros and cons of registering for GST.......ccooeieiiiiii e [5.1.1304]
Pay-as-you-go withholding tax system — PAYGi..........coooviiiriiireeeeeennnn. [5.1.1305]
Fringe benefits tax
INEFOTUCHION .ttt e e e e e e e e e e e e e e e e e e e eeeeeeeeeeeeeeeenenens [5.1.1401]
What is a fringe benefit?...........coeviiiiiiiieiiiir e [5.1.1402]
FBT exemption and FBT rebate .........ccceeeieieeeeeeeeieeeeeeeeeeeeeeeeceeeeeeeeeees [5.1.1403]

Appendix 1 — Application for endorsement as a tax concession
charity or income tax exempt fund

APPlICAtioN FOMM ....ooo i [5.1.3010]
Appendix 2 — Table of gifts or contributions that you can deduct
Income Tax Assessment Act 1997 S 30-15 ....cceeeeiiiiiiiiiiiiiiieeeeeeeeeeeeeees [5.1.3020]
Appendix 3 — Various exempt entities
Income Tax Assessment Act 1997 Subdivision 50A............ccceevevvveeeenns [5.1.3030]
Appendix 4 — Glossary
Glossary of terms in this Chapter...........ceeveeviiiiiciiiiieee e [5.1.3040]
State and Territory taxation, duties and imposts .........cccocooovvveeeeiveceeeeeeen 7-1
Introduction
General INfOrMation.......ccooeeeeeeee e [5.2.101]
SEAMP AULY 1ot [5.2.102]
=N (o] I €= PSPPSR [5.2.103]
P2 o o I 7= G PRPPRRRRN [5.2.104]

New South Wales
Tax and duty concessions for charities and not-for-profit organisations in

NEW SOUN WAIES ....eeeiiieiiiiiiiiiie et [5.2.201]
Queensland
Tax and duty concessions for charities and not-for-profit organisations in
QUEEBNSIANG .. et a e [5.2.301]

South Australia
Tax and duty concessions for charities and not-for-profit organisations in

SOULN AUSTIANIA ... eeeeee e e e s [5.2.401]
Tasmania
Tax and duty concessions for charities and not-for-profit organisations in
TASMANIA ... eeeeee ettt e e e aeaeas [5.2.501]
Victoria
Tax and duty concessions for charities and not-for-profit organisations in
(V163 (o = TP RRURPPPRP [5.2.601]

Western Australia

© 2013 THOMSON REUTERS 156 Not-for-Profit Best Practice Manual



CONTENTS

Tax and duty concessions for charities and not-for-profit organisations in

Western AUSEIalia ........oooiiiiiiiieeeeeeee e [5.2.701]
What iS PAYIOll tAX? ..eceevrereeeeeeeeeeeesiieieeeeeeee e e e e esnrnrerereeaeeeeeesnnnnneeees [5.2.702]
What is the Metropolitan Region Improvement TaX .........ccccoeeeeeeeeeeeeeennn. [5.2.703]
[T o I 2= PP TRPPPPRPRPRIN [6.2.704]
Western Australian Local Government rates and service charges............ [5.2.705]

Australian Capital Territory
Tax and duty concessions for charities and not-for-profit organisations in
the Australian Capital TEIMHOrY ........uuueeeueeriieiereeeee e e e [5.2.801]

Northern Territory
Tax and duty concessions for charities and not-for-profit organisations in
the NOMhern TerritOry .......eeeeiieieiieieiiei e e e e e e e aaaeeas [5.2.901]

© 2013 THOMSON REUTERS 157 Update: 1



NOT-FOR-PROFIT BEST PRACTICE MANUAL

GOVEINANCE. ...ttt nenas 91
Introduction
OVEBIVIBW ..ttt e ettt e e e et e e et e e e e e e e e eaa e e e e e e eeaanas 10.1.101
The history of corporate goVEIMaNCE. ........uurerueeeiiirraieeeeeeeeeeeeeeeaeaaaens 10.1.102
CUrrent framMEWOTK ... ....uiiiieeieeii e e 10.1.103
The Australian Charities and Not-for-Profits Commission Act 2012
The role Of the ACNC ........uuiiiiiiieiie e 10.1.201
GoVvernance StaNdardsS ........cceeeeuieeeueieeiae e e e e e eeaans 10.1.202
Reporting reqUIreMENES ......cuuvuiiiiiieiiiiee et 10.1.2083
Offences and PeNaties .........cceevuuuiii it 10.1.204
New standards for Charities ...........ooeeuiiiiiiniiii e 10.1.205
Interaction with other Commonwealth ActS .........cooviviiiiiiiiiiiieiiiiieeees 10.1.206
Transitional PrOVISIONS ........ccceiuuuiieeeieeiia e ee e e e e e ene s 10.1.207
Types of NFP organisations
(7Y o= - 1 10.1.301
Unincorporated asSOCIatioNS ..........cceuuuuiireeiiiiiiieeeee e e ereenia e eeees 10.1.302
Incorporated assOCIAtIONS ........eieiiiiiiiiee e e e e e 10.1.303
Companies Limited by GUArantee ...........cceuuuieereeeimiiiieeeeeeiiee e 10.1.304
(@70 o] o =Y =1 11V TP 10.1.305
Registrable Australian body ..........ccccoooiiiiiiiiiii e 10.1.306
TTUSES ettt e e et e e raa e 10.1.307
(0] 0 P=T g1 7= o] L= N0 {1 10.1.308
Private Ancillary FUNS .......oouuuiiiiiiiii e 10.1.309
Aboriginal Councils and ASSOCIAtIONS ..........uuuurrueueiiiiriirarere e e eeeeeeeeans 10.1.310
The Board or Committee of management
Is there a difference between a board and a committee of management? ...............
[10.1.401]
The function of the Board/or Committee..........ccevvuieereerieiiiiieeeeeeeeinnnnnn. [10.1.402]
What is the demarcation between a board or committee’s function and
MANAGEMENT? ..o e e e e e e e e e e e e e e e e e e s 10.1.403
Are there any guidelines for boards or committees to operate well? ...... 10.1.404
Directors and officers
L LT TN = e 1Y) (o ) 10.1.501
WHhO iS @Nn OffiCEI? ... e 10.1.502
Do directors require qualifications? ..........coeveeiueiiiniiiiiiiie e 10.1.503
How are directors appointed? ........cccuuuiiiieiemiiiieieeeeeeie e e e 10.1.504
What makes a good director or committee member? ..........ccceeeeeeenn... 10.1.505
How do directors or committee members appropriately interact with the
CEO and management?.........ceeeeeeeeeeuermmmmnnnnninnnaaaa e aeeeaeeeeeeeens [10.1.506]
How do directors or committee members appropriately interact with
00151001 0 1= T4 PSPPI 10.1.507
oS 10.1.508
Directors duties
(7Y oT=T o= SRR 10.1.601
Duty to exercise powers in good faith ..........cceuuiiiiiiiiiiiiiees 10.1.602
Duty to act with care and diligence............ccoovuuiiiiiiiiiiiii e 10.1.603
BUSINESS JUAGMENT TUIE ....vveeieieiiieee e e e e e e e e e e e e e e e e e e e e e e e e eeeeeeeeeees 10.1.604
“Ought fairly to be eXCUSEA”.....couuuiiiieiieiie e 10.1.605
Duty to prevent inSoIVent trading .........ccooeeeeeeeeeeeee e 10.1.606
DY 1) oY PN 10.1.607
Disclosure of material personal interests............ovvveeieeiiiierieiiiiiiieeeees 10.1.608
(O7e) 011103 3o 101 (=Y (=Y [10.1.609]

© 2013 THOMSON REUTERS 158 Not-for-Profit Best Practice Manual



CONTENTS

Definition of conflict of interest ..........cccooveiiiei s [10.1.610
Legal response to conflict of interest...........ccoeeiiiiiiiniiiiiiiii e, [10.1.611
(00T oTo) 2= 110) o T 2o} PP 10.1.612
Duty of continUOUS diSCIOSUIE ........cceuuuiiiieiiiiiiie e e 10.1.613
Related party transSactions ...........cccccooiiereieie e 10.1.614
The rulebooks
Significance of CoNSHItUtIONS ........c.uuuiiiiiiiiiie e 10.1.701
Specific roles and respoNnSIbIlItIES .......vveeveeeiiiei e 10.1.702
ASSOCIALIONS ..t e ettt ettt e ettt e e e e e e e e s 10.1.703
Risk management and governance
1o =Y o 111771 T T = PSRRI 10.1.801
Understanding risk and its impact in an organisation............ccccccceeeeeeees 10.1.802
Supervising and mitigating risk............ooovieviiiiiiiiiiii e 10.1.803
Standards Australia standard AS/NZS I1SO 31000 and HB 266:2010
Handbook: Guide for managing risk in not-for-profit organisations..... 10.1.804
Communication and follOW-UP ........uuueereeiiiiiiiiee e eeraee e e e eeenne 10.1.805
Strategy and governance
Understanding Strategy......ccuuuueieiieemiiiiei e 10.1.901
The Board or Committee’s role in strategic planning .........cccceeeeeeeeeennnn. 10.1.902
Becoming effeCtiVe ... ..o 10.1.903
SHUCHUIE .ttt 10.1.904
Appendix 1 — Offences and penalties under the ACNC Act................. [10.1.3010
Appendix 2 — An example of components of governance in small NFPs
(not incorporated as Companies Limited by Guarantee)................. [10.1.3020
Appendix 3 — An example of a governance framework model.............. [10.1.3030
Appendix 4 — Necessary documentation .................cceeeeeerereeeeeeeeenenns [10.1.3040
Appendix 5 — Duties of committee members compared with Corporations
Act director’s duties (Source — Melbourne University) .................... [10.1.3050
Appendix 6 — Risk management flow chart...........ccccoceiiiiiiiiiiinnnnnnnn. [10.1.3060

© 2013 THOMSON REUTERS 159

Update: 1



NOT-FOR-PROFIT BEST PRACTICE MANUAL

Risk Management & InSUrance .....................cccocooeeeeeeeee e

Risk management, liability and insurance

Introduction
(CT= g T=T = |

Risk assessments and risk management
Risk management and assessment in general.............ccceeeiviiiiiiinnnnees
DefiNiNg FISK ..vveuiiireie e e
Standards and QUIJANCE ........ceeuuuiiieii e
Implementing a Risk Management POlICY ........cccoovimiiiiiiiiiiiiiieeee
Carrying out @ risk asSeSSMENt .....cceuuiiiiiieieiiiee e
Treating MiSKS.....coi i

The nature of liability

Definition of lability ......c..vieeeeiiee e
Sources of Hability ......c..iiieeie e

Apportionment of liability
OVEBIVIBW ...ttt e e e e e r e e e e e e s
Personal liability .........cceuuiiereaiei e
Multiple party ability ..........c.oeei e
Liability for the acts of others .........ooceuiiiiiii e

Who is liable?
(7T 0 =T = TP
(07014 0 o] =11 0] o1 PP
ASSOCIATIONS «.ueiiteiiiei e e a
L 15 PR

Protecting you and your organisation against liability
(G 1T LT | PP

Insurance

Basic principles of iINSUraNCe.........vveeuiiiieiiceee e
ODbligations t0 INSUIE ...c.uuuuieiiiiiiiie et e
TaKing OUL INSUFANCE .....ieeeeeeeeee e e e e e e e e enas
TYPES Of INSUIANCE ... iiieiiiiiic e
Cancellation Of INSUIANCE.......ciivuiiieiieeeeie e
Obligations of the insured............ccooiiiiiiiiii
(0= 11 1 PP
The Insurance Council of Australia General Insurance Code of Practice
[15.1.708]

[15.1.101]

15.1.201
15.1.202
15.1.203
15.1.204
15.1.205
15.1.206

15.1.301
15.1.302

15.1.401
15.1.402
15.1.403
15.1.404

15.1.501
15.1.502
15.1.503
15.1.504

[15.1.601]

[15.1.701]
[15.1.702]
[15.1.703]
[15.1.704]
[15.1.705]
[15.1.706]
[15.1.707]

© 2013 THOMSON REUTERS 160 Not-for-Profit Best Practice Manual



CONTENTS

FUNAIaiSiNg ... ..ot 15-1
Introduction
Charitable fundraising regulatory framework..............ccvviiiiiiiiiniinieeenne. [20.1.101]
Charitable gaming regulatory framework ...........cccccvvveeeeeeeeeeeiicnvenenen. [20.1.102]
Queensland
Collections (public fundraising)
Legislation and regulatory DOdies ..........cceueieieieeiiieieieeeeeeieeeeeeeeeeeeeeeees 20.1.201
Who needs t0 regiSter? ......cooviiviiiiiieieeeeeeee e 20.1.202
Who is exempt from registering? ........coouvuuiiiiiiiiiiiiiee e 20.1.203
What is an appeal for SUPPOM? ......ceeeeiieiiiieeeeeeecee e 20.1.204
HOW 10 FEQISTEN ...ieeeieti ettt e e e e e eees 20.1.205
What is the difference between a charity and community purpose
ASSOCIAtIONT . et e e ettt et e ettt e e e et e e e e e e e eeeanas 20.1.206
Registering as a charitable association .............ccooeviiiiiiiiiiiieiiiiiiieeees 20.1.207
Advertising for 0bJeCHONS........coviiiiiiiiieie 20.1.208
Applying for a sanction as a community purpose association................ 20.1.209
Applying for a short-term SanCtioN ............uvuvveieuiieiiiiricierere e 20.1.210
After expiry of a short-term sanction .............coeviiiiiiiiiie e, [20.1.211
Conducting a door-to-door appeal or street collection..............ceverereenee. 20.1.212
Requirements and reporting.........oueeeuuuirreeieeiiie e e e 20.1.213
Interstate charities and overseas charities.............cccoeviiiiiiiiiiiiiiiiees 20.1.214
Contacts for further information .............cooeeviiiiiriiiiiiii e, 20.1.215
Gaming
Legislation and regulatory bodies .............coiveiuiiiiiiiiiiiiiee e 20.1.251
What is @ game7? ...cooiii i 20.1.252
Categories of games and licensing requirements ............ccceevvueieeeeeennn. 20.1.253
Can an individual conduct a charitable game?..............eevvvvveenenennnnnnnnn. 20.1.254
What is an assoCiation?........ccceuuuuiiiiiiiiiie e 20.1.255
What is an eligible association? ...........eeuvuereimieimieiiiere e 20.1.256
Applying for a category 3 gaming liCENCE ........uuummmmmiiiiiiieiiieee e 20.1.257
Applying for a special category 3 gaming licence..........cccuuvueireeieennnnnnn. 20.1.258
Category 4 GAMES .....uieieeeeeeeeee e e e e e e e e e e e e et et et e e e 20.1.259
Other types of gaming liCENSES .......ovieiiiiiiiieeeeeeii e 20.1.260
Requirements and repOrting.........ccceeeeeeerereeeeereeeeeeaeeaereeeeeeeeeeeeeeeeeeneee 20.1.261
Third party operators/commercial fundraisers and consultants .............. 20.1.262
Contacts for further information ..o 20.1.263

New South Wales
Collections (public fundraising)

Legislation and regulatory bOdies .........ccouieeeiaieeeaiiiiieeeeeeeeeeeeeeeeeeeeeees [20.1.301]
Who needs to obtain the authority to fundraise?..........cccceeeeeeeeeeereennnn.. 20.1.302
What is a fundraising appeal? ........cooeeeeeiuiierieeiii e 20.1.303
Who is exempt from obtaining an authority to fundraise?............ccc....... 20.1.304
How is a licence to fundraise obtained?..........ccceeveeeeriiiiiiiiiiiieeeeeeeenn 20.1.305
Commercial fundraisers/consultants............uuueeereeiiiiiiiieieeeeii e 20.1.306
Children participation in @pPeal .........uevieieeeiuiieeeeriiiiiee e eeeeens 20.1.307
Requirements and reporting.........ooeeeuuuinieeieeiiie e e 20.1.308
Contacts for further information .............cooemiiiiiriiiiiii e, 20.1.309
Gaming

Legislation and regulatory bodies ..........ccooveeieieieiiiiiieieeeeeeeeeeeeeeeeeeeees 20.1.351

Types of activities that are regulated.............ccooeviiiiiiiiiiiiiiie e, 20.1.352
A U 1) T oY 1 (=Y =Y [20.1.353]

© 2013 THOMSON REUTERS 161 Update: 1



NOT-FOR-PROFIT BEST PRACTICE MANUAL

Bingo or charity hOUSIE ... ..uuueeieiieee e 20.1.354
Card JackpOot GAMES .....ccevuuiiiiee et 20.1.355
ChoCOlate WHEEIS .......uveeiiiiieiiiiiii e 20.1.356
(O[] o3 o]0 To T TR PP PTPP 20.1.357
FOOtDAll AOUDIES ...ttt e e e e e e eeeeeees 20.1.358
GaMING NIGNES ... 20.1.359
Gratuitous lotteries (lucky door or lucky seat promotions) ..................... 20.1.360
LUCKY ENVEIOPES ..ottt e e e e e 20.1.361
Mini-NUMDErS [OtEIES ....oeeeeeieii et 20.1.362
No-draw lotteries or Lotto-style lotteries ........ccceeeeeeeeeeeeeeeieeeeeeeeeeeeeeeees 20.1.363
Progressive lotteries (hundreds clubs, silver circles)...........cccccvvuiieenaees 20.1.364
Promotional raffles ............eueueueiieie e 20.1.365
Raffles and guessing competitions ..........cccoeveeeeeiiiiiiiiiiiiieeeeeeeeeeeeeeeees 20.1.366
SOCIAl NOUSIE ...t 20.1.367
Sweeps and CalCULAS.......uuueieeeieiiiiieeeeeeeeeiiee e e e e e et e e e e e e e aaeeeeeeeeennes 20.1.368
TIPPING COMPELItIONS ..veveeeee ettt e e 20.1.369
Trade ProMOIONS ....ccvvueiiiiei it e s 20.1.370
Overview of charitable gaming in New South Wales........ccccceeeeeeeeeeenn... 20.1.371
Contacts for further information .............cooeuiiiiiiriiiiiii e, 20.1.372

Victoria

Collections (Public fundrasing)
Legislation and regulatory framework............cccceeveiiiiiiiiiiiiiiiiieee, 20.1.401
What is @ fuNAraiSer? .......oeeiieeiiiie e e 20.1.402
Who is exempt from registration? .............ueveveueurneniiiiiiiieeeneeeeeeeeeeeaens 20.1.403
HOW 10 FEQISTEN . e e e e e e e e e e e e e e e 20.1.404
Is money being distributed overseas?..........cceiiiiiiiiiiiiiie e 20.1.405
Fundraising benefiCiaries ..........ccceeceeieiieieieieee e 20.1.406
Conditions on fundraising registration ..............ceeeeiiuiiiiiiieiiiiii e, 20.1.407
Requirements and repOrting..........ccceeeaerererereeeeeeeeeeeeeeeeeeeeeereeeeeeeeeneens 20.1.408
Contacts for further information .............cooevuiiiiiriiiiiiiii e, 20.1.409

Gaming
Legislation and regulatory framework...........ccuuuuiiriiiiiiiiiiiniieeiiieeeees 20.1.451
Declaration as a community or charitable organisation...........ccccccceeeeee 20.1.452
What kinds of organisations can be declared?.............ccccoceiiiiiiieennnnnnn. 20.1.453
What gaming activities require a permit?.........cccceceeeeceeeresseseeeeeeeeeeenenns 20.1.454
Applying fOr @ PErMIit....... i 20.1.455
RaIES ettt 20.1.456
271 T o TR 20.1.457
LUCKY ENVEIOPES. ..cceettiieeeeeeitiee ettt e e e e e e e eeees 20.1.458
FUNAIQiSING EBVENTS ...eevetiiiieiiitiee s e e e e e e e e e e e e e e e e e e e eeeeeeeeeeeeeeennenees 20.1.459
Requirements and reporting.........oueeeuuuoireeieeiiiie e 20.1.460
Contacts for further information ............ccooeviiiiiiiiiiiii e, 20.1.461

South Australia
Collections (Public fundraising)

Legislation and regulatory framework...........cccuuereeeieeirnniiiiiiinieeeeee e [20.1.501]
When is a licence requIred?........coeeeeiiiieiiieinieii e [20.1.502]
EST=Y o] o) g S [ToT=Y oot SRR [20.1.503]
SECHON 7 lICENCE ... [20.1.504]
Section BA licence (collection agent’s liCENCE) .....ceevvrvevrrerririrnnnnnnnnnnnnas [20.1.505]
How is a licence obtained? ..........eeeeiiiiiriiiiiiiieieee e [20.1.506]
Requirements and reporting..........cccceeaaarerereaeeeeeeeee e e e e eeeeee e eeeeeeeeeeeeeees [20.1.507]
Contacts for further information ..............coooviiiiiiiiiiiieiin [20.1.508]

© 2013 THOMSON REUTERS 162 Not-for-Profit Best Practice Manual



CONTENTS

Gaming
Legislation and regulatory framework...........coeveeeeeeieiiiiiiiiiiiieeeeeeeeeeeees [20.1.551]
MiINOT TOHEIIES ..ttt e e e e e e e e e e e e e e e e e e eeeeeeeeeeeenees [20.1.552]
MiINOT DINQGO SESSIONS .eveeeiiiiiiiiiiie et e e e e e e e e e e e [20.1.553]
SWEEPSTAKES ... [20.1.554]
Contacts for further information .............coooeviviiiieiieeeeie [20.1.555]

Western Australia
Collections (Public fundraising)

Legislation and regulatory framework...........couuuuiiiiiiiiiiiiiiniieeeiieeeees 20.1.601
When is a fundraising licence required?............ueeeueiieniiinieneeeeeeeeeeeeenn 20.1.602
How do you obtain a liCENCEe? .......cceeiuuiiiiiiieiie e 20.1.603
(07017 7= 1Yo TR0 o4 o111 o] o [ 20.1.604
Revocation of lICENCE .....cceeeeeiii e 20.1.605
Voluntary code Of PractiCe .........eeeveerrmemmrmimimiiiii e 20.1.606
Street COlECHONS ... e e 20.1.607
DO0Or-10-d00r COIIECHIONS .....cevvriieeieeeiiie et eee 20.1.608
Commercial fUNAraISErS ......u i iiiiiiiiiiie e e 20.1.609
Requirements and repOrting.........oceeeuuuiiieeieeiiie e e e 20.1.610
Contacts for further information ..........ccoeeeeeieiieiiie e, [20.1.611
Gaming
Legislation and regulatory framework...........ccuuuuiiiiiiiiiiiiieieeeeiieeeeees 20.1.651
What gaming activities are COVEred? ..........eeviiiiiminiiiiiiiiiiieeeeeeeee e 20.1.652
Standard [OtEMHES ... .o eeeeeeiie e e 20.1.653
ContinUING TOtEEIES ... 20.1.654
Trade promotion I0HEMES ....ccceiveuiieiieiieie e 20.1.655
BN g0 ettt eee 20.1.656
Lo R o J PSPPI 20.1.657
(OF 1 (o0 1= T (o] 1 (=Y oY AP PUPPPPPP 20.1.658
GaMING fUNCHONS ... e eeee e e e e e e e e 20.1.659
Minor fundraising aCtiVIitieS .........oeiieeeiiiei e 20.1.660
APPlICAION FEES ..t 20.1.661
Contacts for further information .............cooeuuiiiiiriiiii e, 20.1.662
Tasmania
Collections (public fundraising)
Legislation and regulatory framework..........cceeveeeeeeeeeeeeeeeieeeeeeeeeeeeeeeees 20.1.701
What fundraising activities are regulated? ............ccoviiiiiiiiinieiieiinnnnn. 20.1.702
What activities are not regulated? ...........euvverimmmiiiiiiiiiiree e 20.1.703
Tasmanian-based Charities...........ovviiieeiiiiii e 20.1.704
Non-Tasmanian-based charities............coiiiiiiiiiiiiiieeeei e 20.1.705
Non incorporated assoCiations .........c.uuueiiieieiiiiiie e 20.1.706
INAIVIAUAIS ...t e e e e e e e e eeees 20.1.707
Children used for COlIECHON ... 20.1.708
DOOr-10-d00r @PPEAIS ....eeeeeiiiii ettt 20.1.709
Telephone @pPEAIS.......cciviiiiiiiiiiieiiii it 20.1.710
Collections on PUDIC StrEEtS........uuuiiiiiiieiiiiieee e [20.1.711
Contacts for further information ............ccooemiiiiiiiiiiiii e, [20.1.712
Gaming
Legislation and regulatory framework...........cocooveeiiiiiiiiiiiiiiiiiieeeeeeeeees [20.1.751
What gaming activities are regulated? ...........ccoviiiiiiiiiiiiiin e, [20.1.752
What permits or approvals are required? .........cceuvueieerieeeiniinneeeeeeininnn. [20.1.753
EXEMPE QAMES ..ttt e e e e e e e e e e e e e e e e e e e eeeaeeeeaeeeeeeeeenens [20.1.754
Trade ProMOIONS ......ciiiiieeeeeeeeeeeeeteieierr e e s e e e e e e e e e e e e aaaaaaaas [20.1.755]

© 2013 THOMSON REUTERS 163 Update: 1



NOT-FOR-PROFIT BEST PRACTICE MANUAL

Rules and CONItIONS .....cceeiiieiiiiiiiee e [20.1.756]
Contacts for further information ... [20.1.757]

Australian capital territory
Collections (public fundraising)

Legislation and regulatory framework...........ccuuuieriiiieiiiiiieeeeeeeeieeeeees 20.1.801
What is a charitable collection? ..........cocuuviiiiiiiiiiiiiiceie e 20.1.802
Who needs to be lICensSed? ........uuviiiiiiiiiiie e 20.1.803
How to apply for a charitable collections licence..........c.cccoovveviiiiiiiinnnes 20.1.804
INAIVIAUAIS ..ot e e e e e e 20.1.805
Unincorporated BOGIES ......ccuuuuiiiiiiiiiiiie et 20.1.806
Requirements for people taking part in a collection.............ccoevvvvveeennns 20.1.807
Requirements and repOrting.........oueeeuuuorieeieeiiie e e 20.1.808
Contacts for further information ............ccoeevviiiiiriiiiiii e, 20.1.809
Gaming
Legislation and regulatory framework...........ccuuuuierieiiiiiiiieeeeeeiieeeeees 20.1.851
What gaming activities are regulated? ...........cccoiiiiiiiiiiiiiii e, 20.1.852
When is a permit reqUIred?.........uueeiieieiiiiee e 20.1.853
Trade promotion I0HErES ......cevvuuiiiiiiiiiie e 20.1.854
RAFFIES et ettt 20.1.855
(071 (o701 = T PSR PTPP 20.1.856
Card jackpot raffles .......ccoeeeieieee e 20.1.857
Lucky envelope raffles........ouuuuiiiiiiiiiii e 20.1.858
HOUSIE ..ttt r e e e e e e e e eees 20.1.859
Small fundraising gaming Nights..........ccoooviiiiiii e 20.1.860
Contacts for further information .............coeeviiiiiiiiiiiii e, 20.1.861

Northern territory
Collections (public fundraising)

OVBIVIBW ..ttt ettt ettt e e e e e e e e e e e e e e [20.1.901]
Gaming

Legislation and regulatory framework..........cccceeeeeeeeeeeeeeieie e [20.1.951]

Who may conduct charitable gaming? ...........eueeeueeiiiiiiiinieieee e eeeeeen [20.1.952]

How to apply to be an approved association ...............ceeeveveieiiieeeenennns [20.1.953]

Which games do not require a further permit?..........ccccveveeeeeeeinniniinnns [20.1.954]

Which games require a further permit? .............eeeeiiiiiiiiniineeeee e, [20.1.955]

Ongoing requirements and rePOrtiNg...........ueeeeeeeeemeniireraerareeeeeeeeaeaaaens [20.1.956]

Contacts for further information ... [20.1.957]
Web-based appeals

If a charity based in another jurisdiction has a website that appeals for

donations, is a licence requIred?.........c.uuveeeeeeeeiineiiiieieeee e [20.1.971]

Commonwealth legislation

INEFOUCHION .ttt e e e e e e e e e e e e e e e e e e e e e eeeeeeeeennees [20.1.1001]
The Australian Consumer Law

OVEIVIBW ... e e e e e e e e e e e e e e e e e e e e e e e et et et e eeeeeeeeaeeeseesnnnennnn s [20.1.1011]

Complying with unsolicited consumer provisions in the ACL ............... [20.1.1012]

Other provisions in the ACL that could be relevant to fundraising........ [20.1.1013]
Corporations Act 2001 (Cth)

OVBIVIBW ..ottt e e e e e e e [20.1.1021]

Income Tax Assessment Act 1997 (Cth)

© 2013 THOMSON REUTERS 164 Not-for-Profit Best Practice Manual



CONTENTS

OVEIVIBW ...ttt ettt e e e et et e e e e e e e e e ne e e e e e e e e e annne [20.1.1031]
Chatritable fundraising regulation reform

OVBIVIBW ..ottt e e e e e e e [20.1.1041]
Privacy and information disclosure

INEFOTUCHION .ttt e e e e e e e e e e e e e e e e e e eeeeeeeeeeeeeenees [20.1.1051]
Privacy and the national privacy principles

OVBIVIBW ...ttt e ettt e e e e e ettt e e e e e e e e e e e e e e e e e e e aannn 20.1.1061

Things to be aware of when fundraising...........ccceeeeiiiiiiiiiniiiiee, 20.1.1062

What charitable fundraisers may need to do?..........ccceeeieiieieieeeeeeeeenn. 20.1.1063

Checklist for COMPlIaNCe........iviiiiiiiiiie e 20.1.1064

Further information..........cooeueiii e 20.1.1065
Contractors and suppliers

[ igoTo [FTox (1] o E PP PPRPP 20.1.1071

Why use professional fundraiSers............uuuiiereeeiiiiineeieeeeie e 20.1.1072

Some issues to consider in your contracts generally ................uveennn.. 20.1.1073
Complaints

INEFOAUCTION ... e e e 20.1.1091

State and territory complaints process ...........evvvvveeveeeeeeeereereennnnnnnnnnns 20.1.1092

Tips and hints for managing complaints ..........c..uciiiiiiiiiiiineeeceeein. 20.1.1093
Appendix 1 — Current state and territory fundraising legislation ........................ [20.1.1101]
Appendix 2 — Current state and territory charitable gaming legislation .............. [20.1.1102]

Appendix 3 — Snapshots — State and territory regulatory framework for
charitable collections and gaming

L@ TRT=Y=Y o - T o P [20.1.11083
NEW SOUN WaIES......ciiiiiiiiiiiiiiiiieieie it e e e e e e [20.1.1104
LY/ (o] = [20.1.1105
SOUtN AUSIAIIA. ¢ttt e e e e e e e e e e e e e e e e e e e e e eeeeeeeeeeeeaees [20.1.1106
WeStern AUSEIalia ......cooee oo [20.1.1107
JLEZ TS 0P PP PPPPRPPPPPPPPPR [20.1.1108
Australian Capital Territory ........ccuuuuiiiiiiiiiiie e [20.1.1109
N LT g =Y TN 1=T 11 (o) A SRS [20.1.1110

© 2013 THOMSON REUTERS 165 Update: 1



NOT-FOR-PROFIT BEST PRACTICE MANUAL

EMPIOYMENT LAW............coooeieeeceee ettt 17-1
1Y (Yo ¥l i) o RO TUPPURPPO [25.1.101]
Australian workplace relations SYStem...........uuueueueiuiiiiiiaieiee e [25.1.102]

Nature of Employment Law
OVEIVIBW ...ttt ettt e e e e e e e e et e e e e e e e e e e e e e e e e e e eaannns [25.1.201]
Contracts of service and contract for Service ..........oueueuireriviuenennnnnnnnnnn. [25.1.202]
Common law and statutory regulation ..............ceeeeeeeiiiiiiiiiiieinnnnnennns [25.1.203]
Awards and enterprise agreemMeNtS ...........uueveeeueuruunnissiseaereeeseeeeaeaeaes [25.1.204]
Legislation
Workplace Relations ACt...........ciiviiiiiiiiiiiiiiiiiiirr e a e [25.1.301]
Fair WOTK AC. ..ttt e e e e e e e e e e e e e e e e e e e e e eeeeeeeeeeeenenens [25.1.302]
Who is covered by the Fair Work ACt? ...........uueeeueueiiiiiiieieieieeeeeeaeeeenns [25.1.303]
Who is not generally covered by the national industrial relations system? ...............
[25.1.304]
Key features of the Fair Work CommisSion ...........ccoeeeeeeiiiiiiiiiiieeeennnnns [25.1.305]
Fair Work OmbUGASMEN ......oooiiiiiiieeeeeeee e [25.1.306]
Types of Employment Arrangements
OVBIVIBW ..ottt e e e e e e e e e e [25.1.401]
The importance of establishing employment status .............coeeeeeeeeeenn. [25.1.402]
00T o) (o3-SR [25.1.403]
Independent CONIACIONS ... ...uuueueiaeeeae e e e e e e e e e e e e e e e e e e e eeeeeeeees [25.1.404]
Table of differentiation ..........cceeviiiiiiiiiiiii [25.1.405]
Drafting contracts for independent contractors............ccceeveveeveveeeeeennnns [25.1.406]
VOIUNTEETS ...ttt ettt et e e e e e e e e e e e e e e e e [25.1.407]
Internships, vocational placements and unpaid trials............ccccceieeneees [25.1.408]
OULWOIKEIS ..ottt e e e e e e e e e e [25.1.409]
Types of Employees
OVEIVIBW ...ttt ettt ettt e e e e e e et e et e e e e e e s e e e e e e e e e e eaaannns [25.1.501]
FUIl-IME EMPIOYEES ..t e e eeeeeeeees [25.1.502]
Part-time eMPIOYEES .....uuuuruiiiiiee e e e e e e e e e eeeeeeees [25.1.503]
(071U =T aTo] o)=Y [25.1.504]
Choosing the Right Employee
OVBIVIBW ...ttt ettt e a e e e e e e e e e e aaaaaaens [25.1.601]
Full time and part-time emplOYEe .......ccccoeieirieieieeieeeeeeeeee e [25.1.602]
CasUal EMPIOYEES ....uuueieeeeeeee e e e e e e e e e ettt [25.1.603]
Drafting employee contracts
(=Y 0 T=Y 2= SRS [25.1.701]
Employer obligations
(C 1T 0= - PSR [25.1.801]
Enforceability of the employment contract .............ooooeeeiiiiiiiiiiiiiiiiiinnns [25.1.802]
Legislation and COMMON [aW .........uuuiiiieieieieieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeaens [25.1.803]
Employment conditions
(© 1T o= - S [25.1.901]
National employment Standards ..........ccooooeerieeeeeeeiieeeeee e [25.1.902]
MOGEIN AWAITS ..ceeveererernieititite s e e e s e e e e e e e e e e e e e eeaeaeaeeaeeeaeeeeeeeeeeennnnens [25.1.903]
Leave

© 2013 THOMSON REUTERS 166 Not-for-Profit Best Practice Manual



CONTENTS

GIBNETAL ...ttt a e [25.1.1001]

ANNUAL TEAVE ... [25.1.1002]

PErSONAl IEAVE......eiiiiiiiiiiiitie e e e e e e e e e e e e e e e e e e e e e e e e e eeeeeeeeeeeees [25.1.1003]

Parental IBAVE .........uuuuueruuueiiiiiiiiiasssseseseeeeeeeaeaeaeaaaeaeeeeeeeeeeeeeenennnns [25.1.1004]

LONG SEIVICE [BAVE ...eeeeeiieieiiieiieiee et e [25.1.1005]

Action to recover entitlements under the Fair Work Act ..........c..ccce.... [25.1.1006]

Termination of EMPlOYMENt.........uiiiiiiiiiiiiiii e [25.1.1007]

Notice of terMINALION .....cvieeei i i e e e e e [25.1.1008]

[ TT 1] To - oo PRSPPI [25.1.1009]
Discrimination in the Workplace

(C1CT 0 1= - U PP PP P PPPRPRPUPPRPPPUPPRPN [25.1.1101]
Workplace safety

GIBNETAL ...ttt ettt a e [25.1.1201]
Conclusion

(G 1T 0= - | TP TP PP TR [25.1.1301]

© 2013 THOMSON REUTERS 167 Update: 1



NOT-FOR-PROFIT BEST PRACTICE MANUAL

CONTFACTING ... e 19-1
Introduction
(G 1Yo 1=Y - | PP PP PP [30.1.101]
KEY PractiCal ISSUES ...vvieeeeeiieeceeriireieeeeeeeeiessnreseeeeeeaeeesessnnnnnneeeeaaaees [30.1.102]
Formation of a contract
INEFOUCHION ...ttt e e e e e e e e e e e e e e e e e e e eeeeeeeeeeeeennenens [30.1.201]
Formation of contract
Practical QUESHIONS ....... it 30.1.202
Special considerations for NFP entities ...........ccoveiiiiiiiiiiieiiiiieeeeeeees 30.1.203
DD T=IN o 1T T=Y o ot PSRRI 30.1.204
Elements of a contract — what is required to form a legally binding
ole) 311 2= o] o/ OO OPPTPPPPRPPT 30.1.205
Offer and @CCEPLANCE ....uvuu i eiieiiiee et 30.1.206
Intention to enter into contractual relations ...........cceuvvieiieieiiinieeiieeee, 30.1.207
The dangers of hiding fine print on tickets, invoice terms and receipts... [30.1.208
Binding or non-binding — what is in @ Nname? ... 30.1.209
(O7=Y =110 Y/ 30.1.210
(0o 0110 1= = o] o TR TRRRPRRPRRRIN [30.1.211
Capacity to enter into contacts
GIBNETAL ... ettt ettt e e e e 30.1.212
Corporations (including Companies Limited by Guarantee)................... 30.1.213
Incorporated ASSOCIAtIONS ......uuuiieiiiiiiieeeeeeeeeie e e e e e e e e e earae e eeeees 30.1.214
Unincorporated asSOCIAtIONS .........ccevvuuuireeiiiiiiiee e eeeeie e e e eeeni e eeees 30.1.215
The Crown and Public AUthOKHIES.......ccuuiiiiiieieii e 30.1.216
1Yo TS 30.1.217
Mental INCAPACITY ..vvvvrueeeeeeeeiie e e e e e e e e eeees 30.1.218
Other issues, such as language, financial or cultural barriers................ 30.1.219
Form
Does a contract have to be in Writing? .........coooeeeiiiiiiiiieeeeees [30.1.220]
Under Seal (in the form of a Deed) — What is a deed?...........ccceeveveeenn [30.1.221]
Under Hand (in WIING) .....eeuueneeeaaeeae e [30.1.222]
In Compliance with Statutory FOrm ..o [30.1.223]
Special execution reqUIrEMENTS..........uureieieeeeeiiiiirrerreeeeeeeeesseenneeeeeees [30.1.224]

The rule of privity of contract — can the organisation enforce a contract to
which it is not a party?

(G 1T 0= - PP PP U PP [30.1.225]
The terms of the contract

EXPIeSS tEIMS ...ueiiiiiiiiiieee ettt e e e e e [30.1.226]

IMPIEA TEIMS 1.ttt e e e e e e e e e e e e e e e e aeeaeaeaeeeeeeeeeeennenens [30.1.227]
Sale of goods legislation

(C =Y 0 T=Y = SRR [30.1.228]
Australian Consumer Law

INEFOUCHION .ttt e e e e e e e e e e e e e e e e e e e e e e eeeeeeeeeeeenaeens [30.1.229]

Misleading or deceptive CONAUCT ......vveeeeeeieiceiirirereeeeeeeeesnnreeeeeeeaeeeeas [30.1.230]

UNconscionable CONAUCTE.........u.ueaaa e e e e [30.1.231]

UnNfair CONTract teIMS ....uuueieiiie e [30.1.232]

UNFaIr PrACHCES. ... vvreeeeieeeeeeie et e e [30.1.233]

What is @ CONSUMET CONIACE?.....ceviiiiiiiiiiiiiiiiiiie e [30.1.234]

CONSUMET QUATANTEES ...ueeieieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeneeeeeeneneannnnannnans [30.1.235]

© 2013 THOMSON REUTERS 168 Not-for-Profit Best Practice Manual



CONTENTS

Exclusion and EXemption ClAUSES ..........ooieicuurirriiiieieieeiieneeeeee e [30.1.236]
Duress and undue influence

DIUFESS . eeeteeeeeeeeeeeeetetet ettt e s e e e e e e e e e e e e e e e aeaeaeeeeeeeeeeeeeaeeeennnnnnnns [30.1.237]

UNAUE INFIUBNCE ...ttt [30.1.238]
Contracts Review Act (NSW)

(LT T - | PP [30.1.239]
IS (0] o] o= [30.1.240]
Cross-border contracts and conflict of laws ...............ccccccooveeeeennnn.. [30.1.241]
Stamping, registration and SecCUrities..................c.ccocuveveeeceeeceeenannne. [30.1.242]
Electronic CONMIaCIS ...t 30.1.243

Practical contract Checklist............coouuuuiiiiiiiiiii e 30.1.244
Performance, breach and discharge

(C 1T T | PSP UTPP 30.1.301

PerfOrMANCE ... et 30.1.302

BrEACK .. 30.1.303

Discharge by agreement....... ... e i 30.1.304

Discharge by frustration.............oooieeeiiiioi e 30.1.305

Discharge bY Dreach .........uuuuuuuueiiiiiiiieie e e ee e e e e e e e e e e e e e e e e e e ee e e e eeeeeeeeeeaens 30.1.306

REPUAIATION ...t e e e eee 30.1.307

Condition PreCeABNL ......ieei e ee et 30.1.308

Breach of fundamental term..........cooouuiiiiiiiiii e 30.1.309

FOrCE MaJEUIE ....ceeeiei et e e eees 30.1.310

1Y) 11 o SRR [30.1.311
Remedies for breach of contract

Breach of CONraCt.......ccuuiiiiiii it 30.1.401

D gy F= Vo L= PP TRPPPPRPRO 30.1.402

Specific PEMOrMANCE. .....cuuuuiii et 30.1.403

101V g To] o] o SRR 30.1.404

Rescission of contracts for defects in formation..........c..cccooieiiiiiiiiinnis 30.1.405

Liquidated damages ... ..uuuueuuunnnnaae e e e e e e e e e e e e e e e e e e e e eeeeeeeeeeeeeeeeeenenees 30.1.406

Statutory rEMEAIES .. ceeeeieeeeie e 30.1.407

Concurrent lAbility .......oeeveueiiiee e 30.1.408

Limitation Of @CHONS ....eviieiiiiiiiieiie et 30.1.409
lllegality and public policy

Contracts prohibited by statute............ocoorimiiiiiiiiiiii e [30.1.410

Contracts contrary to public POlICY ....uuuueeeeereeiiiiieeeeeeeeee e e e [30.1.411

Restraint of trade CoOVeNaNtS .........ccouuuuiiiiiiiiiiii e [30.1.412
Government contracting and procurement

Dealing with GOVEIrNMENES ........uuieiieieee e 30.1.501

Financial framework, probity and authority iSSUES ...........cooiieiiiiiiiiinnnes 30.1.502

PrOCUIEMENT. ...ttt ettt e e e e e e e e e e e e as 30.1.503

Tender ProCess CONTACES ......ceuuuuuieeeieeiiiie e et e e e e e eee s 30.1.504

Funding agreements and grantsS.........cccooooeoeeeeeeeeeeeeeeeeeee e eeeeeeeeeeeeeeeees 30.1.505

GOoVErNMENt CONLFACES ..evvvuuiiieeieeiiiee e e et e e et e e e e e e e e eeeenas 30.1.506

Go0ds and ServiCes CONTACES.......ccuuuieeiiieeeiii e et 30.1.507

Funding and grant agreements .......ccccoeeeereeeeeeeeeeeeeeeaeeeeeeeereeeeeeeeeeeenen 30.1.508

Sources of advice and iNformMation............ceuuuierrieiimiiiiie e 30.1.509
Contract management

KEY ISSUES .t ieeeitte ettt ettt e e e e e e e e e e e ena e e e e eees 30.1.601

SOME KEY DS ittt ettt e e e e e e e 30.1.602

CRECK TSt ..ttt et [30.1.603]

© 2013 THOMSON REUTERS 169 Update: 1



NOT-FOR-PROFIT BEST PRACTICE MANUAL

Intellectual Property ... 25-1
Overview
INEFOUCHION ...ttt e e e e e e e e e e e e e e e e e e e e e e eeeeeeeeeeenneeees [40.1.101]
What is intellectual Property? .........eeeeeeeerererermmenenesesrsseseseeeeeeeeaaaaaans 40.1.102
Existence of IP rights .........uueeee e 40.1.103
Types Of 1P ProteCtioN ......cceeeiiiiiiiiiiiiiiiiii e [40.1.104]
Copyright
(7Y o= - 1 40.1.201
Creation of COPYIIGt .....coviieii e 40.1.202
HOW COPYIIGNT WOTKS ..vvvvveieitieiisees s e e e s e e e e e e e e e e e e e e e e e aeee e e e e eeeeeeeeeeeneenens 40.1.203
Copyright OWNEISNIP.....cceeeeiiie et e e e e eeennas 40.1.204
Duration of COPYNGNt......ccieiiiiiiie e 40.1.205
Websites and mMailS .........uuueriiiiiiiiiiiiiiee e 40.1.206
Copyright issues with using photographs on websites and in publications ...............
[40.1.207]
Trade marks
(C 1T 0= - | RS [40.1.301]
Protection of unregistered trade marks ..........cooeeeeiiiiiiiiiiiiiiiiieeeeeeeees [40.1.302]
Acceptable trade MAarksS ........eeeieeeeeiiiiriiiiiiiiee e [40.1.303]
Making a trade mark application..........ccooeeeieeeerieei e [40.1.304]
OpPPOSING & trade MATK.......uueeeieeeeeeieiiiiiieereeeeeeeeeesssnrreereeeeeeeeeanannns [40.1.305]
How long does a trade mark last?.......ccooeeeieieieeeeiiieeeeeeeeeeeeeeeeeeeeeeees [40.1.306]
Business names, company names and domain names which are trade
10 1 TP PP PP PPPPRPPRR [40.1.307]
Patents
(7Y o= PP 40.1.401
TYPES Of PALENES c.eeeeeeeiiieeeeeeeeeeieieee e e e e e e e e e e e e aaeaeas 40.1.402
The registration ProCESS .....c.ceiuuuuiii it 40.1.403
Who can register a patent?.........ooevieiimieiiiiiiiii e 40.1.404
Should a NFP register their patent?.............coovvririiimiieririiie 40.1.405
How to register your Patent...........ccoeuuuiiiieiimiiiie e 40.1.406
Confidentiality
Confidentiality agreemeNntS.........coiuuuiiiiiiiiiiie e e 40.1.501
= 1o LR T= ol =) SRR 40.1.502
Ownership of IP
KNOW YOUT [P TGNt ..eeeeiiieiiiiiiiiteie e [40.1.601]
Proof of IP OWNEISNIP ......ccciieiiieieee e e e e e e e eees [40.1.602]
CrOWN USE EXCEPLION. .. iieiteeiteeeeeeiiiiee e e e sttt e e e e e e eetna e e e e eeeennneeaeeeeennan [40.1.603]
Commercialising your IP
(C =Y 0 T=Y = SRR [40.1.701]
[ eT=Y o ET T Vo TS PUUUPPURPRO [40.1.702]
TYPES Of ICEBNCES ..ot e e e [40.1.703]
o [V YL [ToY=Y o TR [40.1.704]
Creative COMMONS ... eie e e e e e e e e e e e e e e e e e e e e e e e ee e e e e e eeeeaeeeneae e [40.1.705]
Infringement: Enforcing your IP rights
GIBNETAL ...ttt e e e e e e [40.1.801]
What action can be taken? ........oooevieiiiiiiiiiiiir e [40.1.802]
What evidence iS reqUIrEd .........coeeeiiiiiiiiiiiiiiiii e [40.1.803]
Exceptions t0 infriNgEMENT...........uuiiiiiiiiiiiiiiieieeeee e [40.1.804]

© 2013 THOMSON REUTERS 170 Not-for-Profit Best Practice Manual



CONTENTS

Infringing on others’ IP rights

(© 1T o= - S [40.1.901]

Using others’ copyright material on a website.............cccooiiiiiiiiiiiiiennnns [40.1.902]

LinKiNG OF framMiNg ....eeeeeeeeeeiieiieeie e [40.1.903]

NFPs which are educational institutions ............ccoooeeiiiiiiiiiiiiiieieees [40.1.904]

Developing a good practice Strategy .......ccueveveveeeeeeeeeeeeeieieieeeeeeeeeeeennens [40.1.905]
Conclusion

(C 1T 0= - | PSP [40.1.1001]

© 2013 THOMSON REUTERS 171 Update: 1



NOT-FOR-PROFIT BEST PRACTICE MANUAL

PLIVACY ... 27-1
Introduction to the Privacy Act
(G T 1T | PP 45.1.101
What is personal information? ...........ccoeuvuiieeeeeiiiiien e 45.1.102
What is sensitive information ............ccooeuuiiiriiiiiiii e 45.1.103
What privacy iS NOt .....cceieeiiieieieeeeee e 45.1.104
Compliance with the Privacy AcCt .........cccoeiiiuiiniiiiiiiie e 45.1.105
Where the Act does NOt @PPIY ..cevvuuiieiiiiiiiie e 45.1.106
Other relevant [egisIation ............ooervrrriiiieiiiii e 45.1.107
Consequences of not complying
Privacy CommisSiONEr's POWEIS.........uuuiiiiiieiiiieieeeeeniiee e ee e e 45.1.201
Privacy Commissioner investigation of Telstra ............cccceevvvviiiiirirnnnnns 45.1.202
Complaints made to the Privacy Commissioner............ccoceevuvuiieneeeennn. 45.1.203
Resolving a privacy COMPIaINt........ccceeeeeieieieieeeeeeeeeeeeeeeee e e eeeeeeeeeeeens 45.1.204
Additional Powers under the Amending ACt .......c.cuuiiiiiiiiiiiiiieeeeeeiinn. 45.1.205
What information is regulated by the Privacy Act?
Personal information ..........oooeceuriieeiee e 45.1.301
Information that is not personal information .............ccccceiiiiiiiiiiiiiieenees 45.1.302
Sensitive and health information..............coooiiiiiiiiiie 45.1.303
Solicited and unsolicited information .............ccoeiiiiiiiiiiii e, 45.1.304
The National Privacy Principles
(C 1= oY - PP URPPP SRR 45.1.401
NPP 1: Collecting information ..........cccccoeeeiieiiieiie e 45.1.402
NPP 2: Using/disclosing information ............cc.uuiiiiiiiimiiiinicceiiiieeeees 45.1.403
NPP 2: Using information ...........ccccooeooieieieieeeeee oo eeeeeeeeeeeeeeeeeees 45.1.404
NPP 3: Data qUality.....coooeeeeeiiiieeieeeiiie et 45.1.405
NPP 4: DAt SECUNMLY ..vvvvvrrrrennnenninaaaaaaasasaseeeeeaeaeaaaaaeaeeereeeeeeeeeeeesnennes 45.1.406
NPP 5: OPENNESS ..cevvieeieeeieiee e ettt e ettt e e e e e e e e e e e e eenn e e eeees 45.1.407
NPP 6: Access and COIMECHON .........uieiarereieeeeeeee e e e e e eeeeeeeeeeeeeeeeeeeeeeeees 45.1.408
Privacy Commission investigation...........ccooveieieiiiiiiiiieieeieeceeeeeeeeeeeeeees 45.1.409
NPP 7: 1dentifiers..c.... et 45.1.410
NPP 8: ANONYMILY +eeveeeeieiieiieieeeeeeeeeeeeessiusereeeeeeeeeessssnsenrneeeeeaeessasanns [45.1.411
NPP 9: Transborder data fIOWS ........cccoieieiaieieieeeeieeeeeeeeeeeeeeeeeeeeeeeeeeees [45.1.412
NPP 10: Sensitive and Health Information.............cccccviiiiiiiiiiiiiinnneens 45.1.413
PrIVACY COUBS ... iiiiiitiiie ettt ettt e et e e e ena e e e eees 45.1.414
Recent amendments creating the Australian Privacy Principles............. 45.1.415
Protection of privacy
FAQIS ettt ettt e e e e e e [45.1.501]
Do not call the register
Telemarketing CallS........coceeiiiiiiiiiiiiiiiiiii e [45.1.601]
Checking the RegiSter.....cccoieiiiiii i [45.1.602]
Agreements for the making of telemarketing calls .........ccccvveeeiiiiiiinnnns [45.1.603]
When can a call be made to a number listed on the Do Not Call
REGISTEI? ittt [45.1.604]
Designated telemarketing Call .........cccoooeieiairirieiee e [45.1.605]
(Oo] 0 T=T1 o [45.1.606]
International privacy law
(C 1T o= = RS [45.1.701]
Recent Developments in Privacy
The Privacy Amendment (Enhancing Privacy Protection) Act 2012........ [45.1.801]

© 2013 THOMSON REUTERS 172 Not-for-Profit Best Practice Manual



CONTENTS

KEY @amMeNdmMENTS ..ccuveiieiiieeieiee ettt e e e eee 45.1.802
The Australian Privacy Principles (APPS) ......ccooiviiiiiriiiiiiiie e 45.1.803
Situations that do not breach the APPS............ccccuiiiiieiiieiieeieeee, 45.1.804
Acts and practices of overseas recipients of personal information ......... 45.1.805
AAPS in MOre detail ...ccuuuuiiiiiiiiiiiiie e 45.1.806
Credit reporting Changes .........ooooviiiiiiiiii e 45.1.807
The Spam Act
Application of the Spam ACt..........iviiiiiiiiiiii e 45.1.901
What is a commercial electronic message?.........cccecveeeeieeieieneeeeeeeeeeeen. 45.1.902
(00T 11T o | SRR 45.1.903
Sender identification............iii e 45.1.904
Unsubscribe fUNCHON........cciuiiie e 45.1.905

© 2013 THOMSON REUTERS 173 Update: 1




NOT-FOR-PROFIT BEST PRACTICE MANUAL

Defamation ... 29-1
Introduction to defamation
INEFOUCHION ...ttt e e e e e e e e e e e e e e e e e e e eeeeeeeeeeeeennenens [50.1.101]
Defamation law in Australia
(G 1T LY | PP 50.1.201
Uniform defamation 1egislation .............ccoveviiiiiiiiiiieiiiiie e 50.1.202
What is defamation? ...........eeeeiiiiiiiiiiiiiiii e 50.1.203
Publication
(G LT LY | PP TRPPPPPP 50.1.301
Liability for pUDIICALIONS .......vueeeieiiiieeeeese e e e e e e e e e e e e e e e e eeee e e e e e e e eeeeeeeeeeeens 50.1.302
Recipient of publiCationS ...........ciiiiiiiiiiie e 50.1.303
Multiple publications and choice of [aw ...........cceoeeeiiiiiiiiiiiiiiieeeeeeees 50.1.304
Single cause of aCtioN ......cccoeeiiiiii i 50.1.305
Identification
(O LT LY - | PP 50.1.401
EXENSIC fACLS .. iiieeeiiiiii e 50.1.402
The ordinary reasonable PersoN..........cuuuiiiieiiieiiiie e e e 50.1.403
Defamation Of @ ClaSS......uuuuuuuueieiiiiiieie e e e e e e e ee e e e e e e e e e e e e e e e e e e eeeeeeeeeeenns [50.1.404]
Defamatory meaning
(C 1T 0= | RS [50.1.501]
Natural and ordinary MeEaNING .........ccceearererereeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeees [50.1.502]
TIUE INNUENTO ..ttt i ettt e e e e e e e e e e e e e [50.1.503]
Mode of publication and CoNteXt.........ccceveieiiiiirieeiiiieieee e [50.1.504]
What is considered to be defamatory?............ueeeeeeiiiiiiiiiiiieieeeeeeeeeeenn [50.1.505]
Suing
WHO CaN SUB? ..ttt e e e e e e e e [50.1.601]
WHhO €N D& SUBA? .....ciiiieiieieeeeeeeeeeeee e [50.1.602]
Statutory defences
(C 1T aT=Y = | PSS [50.1.701]
Time IMITAtION ...ooiii e 50.1.702
JUSHIfICAION et 50.1.703
Contextual truth ....... e 50.1.704
Y o XY ] 1 (= 0141771 [ 50.1.705
Publication of public dOCUMENS ..........uuiiiiiiiiiiiie e 50.1.706
Fair report of proceedings of public CONCErN...........ccoevvuiiiiieiiiiiiieeeees 50.1.707
Qualified PriVIIEFE ...oeeeeeeeeee e 50.1.708
HONEST OPINION ...t e e e e eees 50.1.709
INNocent diSSEMINALION .....vvuueeiiiee e e e e e e e e e [50.1.710
THVIRIEY e e e [50.1.711
Dispute resolution
Non-litigious dispute resolution under the uniform defamation law......... [50.1.801
Offers to Make @mMENAS .......uerriiieiiiiiiiire e e e [50.1.802
APOIOGIES -t ettt a e e e e e e [50.1.803
Damages
=T (o) £ RPR [50.1.901]
Other causes of action
[C1CT 0= - | PRSP [50.1.1001]
LT 0T To U IR £=1EST=Y oo Yoo IR [50.1.1002]

© 2013 THOMSON REUTERS 174 Not-for-Profit Best Practice Manual



CONTENTS

Misleading and deceptive CONAUC .........ccerviiiiiiiiiiiieieeee e [50.1.1003]

Criminal defamation ..........coooor oo [50.1.1004]
Important information

POINtS t0 rEMEMDET ....iii it [50.1.1101]

Publications CheCKIiSt.........cueiiiiiiiiiiiiiiiii e [50.1.1102]

Potential Claims — tiPS.....cciiceriieiieeieeeee e s e e e e e e e sssnrre e e eee e [50.1.1103]

© 2013 THOMSON REUTERS 175 Update: 1



NOT-FOR-PROFIT BEST PRACTICE MANUAL

Dispute Management .....................ccooo oo

Internal disputes

Introduction
STeTe] oY o) o] g =T o) (=Y NP
Internal diSPULES ...cevuieiie i
Common law apProacCh.........cieuuieiiiiie e
N E= U0 = L 10 o= PPN
Statutory apProach........ccuueeiiiiiieiiee e
Qualified privilege — a note on internal disputes.........ccccovveeiiiiienineennnn.

Companies limited by guarantee
StatUtOry CONTIACT......coiieiieii e e
Removal Of dir€CIOIS ...vuuiiii e
Oppressive conduct towards CLG members..........coeveeviieeenineeiineeennnn.
Other remedies for MEMDErS ......cccevuiiiiiiiieiee e
Disputes between members..........ooveeviiiiiiiiieiii e

Incorporated associations
StAtULOrY CONTFACT. ... i eeee e e e
Removal of management committee members ............ccoeevveiviiiiennnnn.
Oppressive conduct towards association members ..........ccceeevveeneennnen.
Other remedies for MEmMDErS .......cccuuiiiuiiiiiie e
Disputes among MEMDEIS ......c.uiiuniiiiei e ee e

Co-operatives
Statutory CONFaCT......ceee e e
Removal of dir€CtOrs .....c...iieieiiic e
Oppressive conduct towards cooperative members.........ccceevvveeneennnee.
Other remedies for members — Wednesbury unreasonableness............
Disputes among MEeMDEIS ......c.uiiuieiieie e e eeanas

Trustees of charitable trusts — general principles
NO statutory CONtract ..........couviiiriiiiii e
Trustee appointment and removal — by trustees and by the appointor ...
Appointment and removal of directors of corporate trustees..................

External disputes

Introduction
(@YY QY=

Intervention by NFP regulators
OVEBIVIBW ..ttt ettt ettt e e et e e e e e e e e e e e e e e enba e as
INncorporation reguIAtorS .........oceu i
LN 1 PRSPPI
Objecting to an ATO refusal to endorse deciSioN...........ccevvveiieeieennnnnnn.
Obligations for a NFP upon endorsement..........c.ceueiiiiiiiiiiiiinienieennnnnnn.
Fundraising and minor gaming regulators ............ccevrieviiieiinieennneens
Other regulators —the ACCC ......ooeviiiieieee e
ATOINEY-GENEIAL .. .ceeiiieee e e

Disputes involving trustees of charitable trusts

Standing t0 SUE trUSIEES ......uu i
Appointment and removal of trustees — intervention by the court...........
Trustees standing to vary trust terms .........ccceovviiiiiiiiiii e

Disputes involving the trustee of Private Ancillary Funds

55.1.101
55.1.102
55.1.103
55.1.104
55.1.105
55.1.106

55.1.201
55.1.202
55.1.203
55.1.204
55.1.205

55.1.301
55.1.302
55.1.303
55.1.304
55.1.305

[55.1.401]
55.1.402
55.1.403
55.1.404
[55.1.405]

[55.1.501]
[55.1.502]
[55.1.503]

[55.1.601]

[55.1.701]
55.1.702
55.1.703
55.1.704
55.1.706
55.1.707
55.1.708
55.1.709

55.1.801
55.1.802
55.1.803

© 2013 THOMSON REUTERS 176 Not-for-Profit Best Practice Manual



CONTENTS

Private ancillary fund guidelines .........ccccooveiiiiiiiiii e [565.1.901

Standing to sue for breach of the Guidelines.........ccccccoeviiiiiiiiiiineenenn. [55.1.902

Standing to sue for breach of trustee duties ............eevveereeereeeeennnnnnnnnnns [55.1.903
Standing of NFPs in public interest matters

OVBIVIBW ..ttt e e e e e e e e e [55.1.1001

Standing — COMMON JAW ...veeeeeeiieiiiiieeeeeeeeeeeesenire e e eeee e e e s e snnereeeeees [55.1.1002

Standing — express conferral by statute ... [55.1.1003

Costs — departure from the ordinary rule...........cceeeeveeeeemereeneeennnnnnnnnns [65.1.1004
Indoor management rule

OVEIVIBW . e et e e e e e e e e e e e e et et e e e e et e eeeeeeaeaeebsnabnnnna s [55.1.1101]
Right to sue and liability to be sued - contract and tort

The separate entity dOCHNE. .....uurirereeeeeiicieiieeeeere e e e e e s e eeeee e [55.1.1201]

Liability to be sued does not apply to members.............ccoeeviiiieieenenes [65.1.1202]

Liability may apply to directors and officers ............ccceeveveveevivieieeennnns [55.1.1203]

CLGs right to sue and be sued ...........coeeeiiiiiiiiiiiiiiiiieeeeee [55.1.1204]

Incorporated associations right to sue and be sued ...........cccccieeeens [65.1.1205]

Non-trading co-operatives right to sue and be sued.............ccceeveeeeees [55.1.1206]

Trustees of charitable trusts right to sue and be sued ..............cccec.... [65.1.1207]
Statutory demands

OVEIVIBW ...ttt ettt ettt e e e et et e e e e e e e e e e e e e e e e e e annnn [65.1.1301]
Defamation

OVBIVIBW ..ottt e e e e e e e [65.1.1401]

© 2013 THOMSON REUTERS 177 Update: 1



NOT-FOR-PROFIT BEST PRACTICE MANUAL

Collaborative & Cooperative Arrangements ...................ccccoooeeieeeeeeeen. 35-1
Introduction
(G 1T LT | PP 60.1.101
What are collaborative and cooperative arrangements?...............cc....... 60.1.102
Why enter into collaborative or cooperative arrangements? .................. 60.1.103
Emerging trends in collaborative and cooperative arrangements............ 60.1.104
Forms of collaborative and cooperative arrangements
(G T LT | PP PR PTPP 60.1.201
JOINt VENTUIE....oi e 60.1.202
PartNErSNID ... 60.1.203
ASSOCIALION ...ttt ittt 60.1.204
(07071 0] o 7= 10|V 60.1.205
LI (0 ) SO PSPPI 60.1.206
(00T ) 01T = L 11Y7= TSRS 60.1.207
Licensing arrangemeENtsS. .....c..uu e iieeeiiae e e eeeeea e e e e e e e e e e e aee 60.1.208
Governance issues
GIBNETAL . .. ettt e e e e 60.1.301
Rules of the collaboration ............ccooiieiiiiiiiiii e 60.1.302
PUIDOSES vttt ettt ettt ettt e e e e et e e et e e e e aaa e aaee 60.1.303
MEMDEISNIP ...t e e e eee 60.1.304
Roles and responsibilities ..........ooivveeiiiiiiiieiiei e 60.1.305
DecCision-mMaking PrOCESSES ......uuuuuuuuiaaieieierereeeeeeeeeeeaeeeeeeeereeeeeeennnnnes 60.1.306
L () {1 PP PPUPPPPPTTPPRPPRIN 60.1.307
(@ Y=Y 4] ol o o) | SR 60.1.308
OWNEISIP Of @SSELS...civuuiiiieiiiiiie e 60.1.309
ManNagemENt Of [P .....ueiiiiiiiiir e e e e e e e e e e e e e e e e e e e e e eeeeeeenneeees 60.1.310
Ownership and licensing of 1P .........uiiiiiiiii e [60.1.311
Protection of Background IP ..........ccouuuiiiiiiiiiii e 60.1.312
StUCUrE @nd IP e 60.1.313
Commercialisation and exploitation of IP ..., 60.1.314
TaXAHON .ottt e e e e e e e 60.1.315
=T o 1 SRR 60.1.316
CRC Program
GIBNETAL ... ettt e ettt ettt e e e e e 60.1.401
Establishing @ CROC .......oiiiiiiiiii e 60.1.402
Applying for CRC fUNAING ....ccveiiiiiieieeieieieieie e 60.1.403
Tendering
Tendering as @ CONSOMIUM .......cuiiiiiiiiiiiiiiiieier e e e e e e e e e e e e aaeaeas [60.1.501]
Conclusion
(=Y 0 =Y 2= SRR [60.1.601]

© 2013 THOMSON REUTERS 178 Not-for-Profit Best Practice Manual



CONTENTS

L AT Lo [T T LU 2R 42—1

Introduction

(G 1Yo 1=Y - | PP PP PP [75.1.101]
Unincorporated associations

GIBNETAL . ..ttt ettt e e e [75.1.201]
Incorporated associations

INEFOUCHION .ttt e e e e e e e e e e e e e e e e e e e e eeeeeeeeeennnenens 75.1.301

Deregistration by members ..........cccooiiiieiiiiin s 75.1.302

Deregistration by a court or regulator...........ccuuuuiiiieiiimiiiiie e 75.1.303

Part 5.7 of the Corporations Act 2001 ..........ccvvuuiereerieiiiiieeeee e eeees 75.1.304
Companies limited by guarantee

[ oo [FTox (1] E PP PPP PP PRPPRI 75.1.401

Voluntary Winding UP .....eeeeeeeeeeeeeieeeeeeeeeeeie e e e e e e e e e e e e 75.1.402

Court ordered WIiNAING UP «.....eeeeeeuuueeeeeeeiia e eeeeeni e e e eeeenns e eeeeennns 75.1.403

Voluntary adminiStration.............eeeeeeerieieiuieieiiress s e e e e e e aaaaeens 75.1.404

Deregistration .......o.uuuei e 75.1.405
Aboriginal and Torres Strait Islander corporations

1g117oTe [0 o1 i o) RO PP PRSP PPPRP 75.1.501

Voluntary deregistration ..........couuuuioiiiiiieiiie e 75.1.502

Voluntary WindiNG UP ......coeeiieiiiiieiiiiieeeieieie e 75.1.503

Compulsory Deregistration..........ccuuuiereiiiiiiiiee e 75.1.504

Court-ordered WiNAiNG UP ......oeeeieeeemieeeeeeeiie e eeeeeni e e eeeenne e e e eeennns 75.1.505
Charitable trusts

GIBNETAL ... ettt ettt e e e [75.1.601]
Deductible gift recipients

(O 1T 0 1= PP PP PP PP PP [75.1.701]
Conclusion

(C 1T o= - PSP [75.1.801]

[The next text page is 201]

© 2013 THOMSON REUTERS 179 Update: 1



NOT-FOR-PROFIT BEST PRACTICE MANUAL

© 2013 THOMSON REUTERS 180 Not-for-Profit Best Practice Manual





