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Unconscionability probably evokes in a law-
yer’s mind the case of the elderly Amadios
who, with little English, mortgaged their
house to guarantee a son’s ill fated business;
or perhaps Garcia’s case, where a court over-
turned a wife’s guarantee for her husband on
the grounds of poor advice from the bank. In
fact, since ancient times equity has allowed
the courts to intervene in a contract where
it can be demonstrated there has been a bla-
tant misuse of power, or obviously inadequate
consideration. In modern times the courts
are even more willing to consider power
imbalances and bad behaviour when judg-
ing whether a contract should be enforceable
(or even re-written), particularly by force of a
range of provisions under the commonwealth
Trade Practices Act, as is outlined in this quite
comprehensive publication. What constitutes
unconscionable behaviour is fairly wide and
this book refers, for example, to estoppel and
mistake, along with some intriguing catego-
ries of duress.

This book is basically the printed version
of unconscionability topics from the elec-
tronic compendium of The Laws of Australia,
and as such represents an indexed outline of
unfair contractual behaviour assembled by
various expert authors. Words and phrases
used in the text are explained and specifically
referenced, cases are up to date to the start of
2009, and there is an excellent table of legis-
lation detailing commonwealth legislation (in
particular ss51A A-51AC and s52 of the TPA)
and individual state statutes. Each chapter is
written in a manner that allows the reader to
readily identify the nature and elements of
each topic, defences and ultimate remedies.

While there is still some speculation as to
how “unconscionable” statutes may be pro-
gressively interpreted, statutory intervention
at both commonwealth and state level indi-
cates that legal advisers have various tools
with which to unravel an unfair contract,
while needing at the same time to ensure
their clients are aware of potential pitfalls
- particularly when dealing with illiterate,
poorly educated or stressed parties who may
be pressured into an agreement they later see
as unfair. Unconscionability is an important
subset of contract law; practitioner and stu-
dent alike will find this book to be a valuable
first resource.
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