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Highlights
· Find out how the Fair Work Act 2009 affects employment law and how it fits in with state legislation and the Constitution. (Refer paras 1~1000 — 1~1300.)

· Read about the progress of the awards modernisation process, including what terms must be included in Modern Awards and the 10 conditions they must cover. (Refer to paras 1~1350 and 1~6100 — 1~6500.)
· Learn about the 10 National Employment Standards (NES) implemented by the Fair Work Act 2009, including hours of work, leave entitlements, redundancy pay and long service leave. (Refer to paras 1~2000 – 1~2950.)
· Be aware of other minimum entitlements of employees set out in the Fair Work Act 2009 and other federal and state legislation, including the right to long service leave, payment of wages, OHS, privacy and protection from unfair dismissal and unlawful termination. (Refer to paras 1~3000 – 1~5500.)
· Navigate the new Enterprise Agreement legislation and how it will affect your business.
Excerpts
BACKGROUND TO THE FEDERAL WORKPLACE RELATIONS SYSTEM

The Federal Parliament has nationally regulated workplace relations in Australia since 1904, with federal laws applying to industrial disputes that extend beyond the boundaries of a single state. The disputes were created by unions issuing demands to employers regarding employment conditions that were not accepted by the employer. 
The Australian Industrial Relations Commission (AIRC, now replaced by Fair Work Australia (FWA)) had the power to settle these disputes by using conciliation to reach an agreed resolution or by using arbitration where agreement was not possible. The resolution would usually be in the form of an award that established minimum conditions of employment for the affected employees. 

The federal workplace relations system mandated that no employer bound by an award could agree to provide an affected employee with conditions of employment less favourable than those contained in the award. In 1996, when the system of enterprise bargaining was introduced, the resultant agreement could not, overall, disadvantage employees covered by the collective or individual agreement negotiated when compared to the award. This principle was changed following an overhaul of the federal workplace relations system in 2006 but has essentially been reinstated through the recent commencement of the Fair Work Act 2009 (Cth) (the FW Act).

1~1250 New Safety Net and Agreements

The FW Act introduced a new safety net made up of ten National Employment Standards (NES) (which replace the Australian Fair Pay and Conditions Standard) for all national system employees and modern awards for national system employees earning less than $108,300 (indexed annually) per year in guaranteed wages (i.e. excluding bonuses), who are of a particular class and undertake work of a particular kind.  

Agreement-making has been significantly reformed by the FW Act. Individual statutory agreements such as Australian Workplace Agreements (AWAs) or Individual Transitional Employment Agreements (ITEAs) can no longer be made. Enterprise agreements can only be made by employers and employees, with union agreements no longer available. Enterprise agreements will only be approved by FWA where each employee will be ‘better off overall’ in comparison to the relevant modern award.  

Further, in making an enterprise agreement parties are required to bargain in good faith.  Where parties cannot reach agreement FWA has power to make workplace determinations about the terms and conditions of employment to apply to the bargaining parties.
1~5300  Unfair Dismissal

Under the FW Act, where a termination of employment relates to misconduct or performance, it may be unlawful for a national system employer to dismiss an employee where to do so would be harsh, unjust or unreasonable. This is also referred to as being ‘unfair’.

When determining if a termination is unfair, FWA will generally have regard to: 

· whether there is a valid reason for the termination relating to the employee’s conduct or capacity, including its effect on the safety and welfare of other employees; 

· whether the employee was notified of that reason;

· whether the employee was given an opportunity to respond to any reason relating to their capacity or conduct; 

· any unreasonable refusal by the employer to allow the person to have a support person present to assist at any discussions relating to dismissal; 

· whether the employee had been warned about that unsatisfactory performance before the termination, if the termination related to unsatisfactory work performance;

· the degree to which the size of the employer’s enterprise would be likely to impact on the procedures followed in effecting the termination;

· the degree to which the absence of dedicated human resource management specialists or expertise in the enterprise would be likely to impact on the procedures followed in effecting the termination; and

· any other matters FWA considers relevant.

If an employer does not comply with the above requirements, the employer’s actions may be found to be unfair. The employer may be ordered to reinstate the employee and/or pay up to six months’ pay (or up to half the amount of high income threshold) as compensation.
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