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This text explores the notion of “responsive
regulation” and the concept of the
“enforcement pyramid” with litigation as
the last resort. There is an exploration of
the various regulatory approaches and
theories. One of the issues explored is
“regulatory capture”, which happens when
a regulatory agency, formed to act in the
public’s interest, eventually acts in ways
that benefit the industry it is supposed to
be regulating, rather than the public.

The debate over the use of rules, as
opposed to the articulation of principles
and the choice between command and
control regulation, as opposed to “soft
law” techniques such as self-regulation, is
considered. Principles-based regulation is
advocated as it prevents firms from seeking
to take advantage of “loopholes” and
discourages “checklist” type approaches to
compliance. The concerns associated with
principles-based regulation are the lack
of certainty and guidance for a regulated
entity.

The book examines the coercive
investigatory powers of ASIC, the
Australian Competition and Consumer
Commission and the Australian
Taxation Office, and the limits on those
investigatory powers that are imposed
by legal professional privilege, the
privilege against self-incrimination and
penalty privilege. There is a chapter on
whistleblowers’ immunity, pleading and
the criminalisation of cartel conduct.

This is a well-written and useful book
which sets out the key debates in the

area. It provides insights into the crucial
challenges faced by regulators from both a
theoretical and practical perspective.

Jane Grace, Australian Communications
and Media Authority
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